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In response to this Court's invitation for briefing, Dr. Mark E. Harris
("Dr. Harris") submits this Memorandum of Law in Support of his Petition for a
Writ of Mandamus. Dr. Harris asks this Court to command the Executive Director
of the North Carolina Bipartisan State Board of Elections and Ethics Enforcement
(the "Bipartisan Board") to issue a Certificate of Election immediately. In the
alternative, Dr. Harris asks this Court to command the North Carolina State Board
of Elections (the "State Board") to issue a Certificate of Election as soon as it is able.
In addition, Dr. Harris asks this Court to command the staff of the Bipartisan
Board to release any investigation materials or report into election irregularities in
North Carolina's Ninth Congressional District (the "Ninth District"), so as to
remove the cloud that the Board has placed over Dr. Harris' election.

INTRODUCTION
On December 28, 2018, the Bipartisan Board dissolved. The General

Assembly has created no immediately active successor. The Bipartisan Board's

dissolution leaves the State without any body to oversee its election laws.



The gap created by the Bipartisan Board's dissolution has thrown
the 2018 general election cycle—a cycle that should have ended no later than
December 28, 2018—into chaos. Before it dissolved, the Bipartisan Board had not
resolved all of the 2018 contests within its purview. As relevant here, it did not
issue a Certificate of Election to the winning candidate for U.S. House of
Representatives in the Ninth District. It therefore failed to carry out one of its most
significant functions under North Carolina law. See generally N.C. Gen.
Stat. § 163-1 et seq.

The Bipartisan Board's failure to certify timely the results of the Ninth
District race—combined with the lack of an immediately active successor agency—
can be corrected only by this Court. With no duly constituted body administering
the State's election laws, there is no body capable of certifying the Ninth District
race.

By leaving the Ninth District race undecided, the Bipartisan Board has
struck a blow to representative democracy. It effectively has disfranchised the more
than 778,000 people living in the Ninth District by bureaucratic fiat, denying them
representation in the 116th Congress.

STATEMENT OF GROUNDS FOR JURISDICTION
Dr. Harris seeks a Writ of Mandamus. "[T]he courts of this State have

the power, pursuant to Article IV, Section 1 of the North Carolina Constitution, to
1ssue in personam orders requiring public officials to act in compliance with their
ministerial or non-discretionary public duties." Orange Cty. v. N.C. Dept. of
Transp., 46 N.C. App. 350, 386, 265 S.E.2d 890, 913 (1980). Here, Dr. Harris seeks
such an Order commanding the State Board to perform its ministerial duties under

Chapter 163 of the General Statutes.



FACTUAL BACKGROUND AND PROCEDURAL HISTORY

I. North Carolina's election agency has undergone
significant changes in the past two years due to disputes between the
Governor and the General Assembly.

Since 2016, North Carolina's election laws have received significant
legislative and judicial attention. For many years, the State Board oversaw the
election laws, which were codified in Chapter 163 of the General Statutes. The
State Board had five members, three of whom were drawn from the Governor's
party, and two of whom were drawn from the opposing party. See N.C. Gen.
Stat. § 163-19 (2015).

In 2017, over the Governor's veto, the General Assembly enacted
Session Law 2017-6, which re-codified Chapter 163 of the General Statutes into
Chapter 163A. As relevant here, its primary feature was the abolition of the State
Board. In its place, the General Assembly created an eight-member Bipartisan
Board. See N.C. Gen. Stat. § 163A-2 (2017). In effect, § 163A-2 (2017) obligated the
Governor to appoint four Democrats and four Republicans to the Bipartisan Board,
irrespective of the Governor's policy preferences. Session Law 2017-6 thus stripped
the Governor of his power to control and oversee the State's election laws.

In January 2018, the Supreme Court of North Carolina held that N.C.
Gen. Stat. § 163A-2 (2017) was unconstitutional. See generally Cooper v.
Berger, 370 N.C. 392, 809 S.E.2d 98 (2018) ("Cooper I"). In pertinent part, the Court
concluded that the statute's primary feature—depriving the Governor of a
politically aligned majority on the Bipartisan Board—left him with insufficient
control over the Board and, thus, prevented him from "tak[ing] care that the laws be
faithfully executed." 370 N.C. at 417-18, 809 S.E.2d at 113-14.

In February 2018, following Cooper I, the General Assembly attempted
to resolve the law's constitutional infirmities. To that end, in March 2018, again
over the Governor's veto, Session Law 2018-2 became law. As relevant here,

Part VIII of Session Law 2018-2 altered the structure of the Bipartisan Board.



More particularly, it left the Board with eight members and preserved the format
for their selection, but it added a ninth member, an independent, who was to be
selected by the Bipartisan Board's eight other members. See N.C. Gen.
Stat. § 163A-2 (2018).

In October 2018, a three-judge panel declared the structure of the
nine-member Bipartisan Board unconstitutional. See generally Cooper v. Berger,
Wake Cty. No. 18-CVS-3348 (N.C. Super. Ct. Oct. 16, 2018) ("Cooper II")
(Exhibit A). Following the reasoning of Cooper I, the Cooper II court concluded
that the General Assembly's addition of an independent ninth member did not solve
the Bipartisan Board's principal constitutional infirmity, that it deprived the
Governor of his right to "appoint a majority " of the Bipartisan Board. Id. § 41. The
Cooper II court then enjoined the enforcement of all of Chapter 163A. But it stayed
its injunction as to the nine-member Bipartisan Board until the Board could certify
the results of the 2018 general election. Id. 9 83(e), 84. The practical effect of the
Cooper II court's decision, as later recognized by the Governor (see Exhibit B), was
to permit the nine-member Bipartisan Board to oversee Chapter 163, not
Chapter 163A, of the General Statutes.!

11. Dr. Harris won the Ninth District race, but the Bipartisan
Board refused to certify his election before the Bipartisan Board was
dissolved.

On November 6, 2018, against this perplexing backdrop, the State held
its general election. This included contests for the each of North Carolina's 13 seats
in the U.S. House of Representatives. See 2 U.S.C. § 7. Dr. Harris was the
Republican candidate for North Carolina's Ninth District.

1 As a result, all statutory cites in this Memorandum in Support refer to Chapter 163 of the General
Statutes, not Chapter 163A. As to the State Board's election procedures, the distinction between
Chapters 163 and 163A largely is one without a difference. While Chapters 163 and 163A differ in
their numbering, they mostly are identical in substance. For the Court's convenience, a conversion
table is attached to this Memorandum in Support as Exhibit C.



Dr. Harris won his race. At the end of the night, Dr. Harris led his
closest opponent, Democratic nominee Dan McCready ("Mr.McCready"), by
nearly 2,000 votes. Mr. McCready accepted defeat. On November 7, 2018, he
conceded the Ninth District race to Dr. Harris. Neither Mr. McCready, nor any
other voter in the Ninth District, filed a protest as to the contest between Dr. Harris
and Mr. McCready.

On November 16, 2018, the county boards of elections in each of the
eight counties that form the Ninth District -- Anson, Bladen, Cumberland,
Mecklenburg, Richmond, Robeson, Scotland, and Union -- met to canvass the votes.
See generally N.C. Gen. Stat. § 163-182.5(b). The county-level canvass is the official
act of counting the votes in a given county. The results of the county-level canvass
are reflected in an "abstract," § 163-182.6(a), which is the official, certified vote
tally. Based on the counties' canvasses, Dr. Harris had defeated Mr. McCready
by 905 votes.

Later, on November 27, the Bipartisan Board met to canvass the
election results for the Ninth District, as well as for other races within its
jurisdiction. The state-level canvass, much like the canvass conducted on the
county level, is the official act of counting the votes for a given office within the
Bipartisan Board's jurisdiction. See N.C. Gen. Stat. § 163-182.5(c). Each of North
Carolina's seats in the U.S. House of Representatives were within the Bipartisan
Board's jurisdiction. See § 163-182.4(b). The Bipartisan Board's canvass and
corresponding abstract were the official and final vote tallies for all offices within its
jurisdiction. That is, once the Bipartisan Board canvassed the results and prepared
the abstract, the election was over.

The Bipartisan Board did not certify the election on November 27.
Instead, it called for a second meeting on November 30. During the Bipartisan
Board's November 30 meeting, the Board's Vice Chair, Joshua Malcolm

("Mr. Malcolm"), made a motion—with no election protest filed by any voter and



without warning to Dr. Harris or any other candidate—to exclude the Ninth District
from the Bipartisan Board's canvass and certification. Specifically, Mr. Malcolm
moved to exclude the Ninth District race "to assure that [the] election [wa]s
determined without taint of fraud or corruption and without irregularities that may
have changed the result of [the] election." (Bipartisan Board Nov. 30, 2018,
Meeting Audio, pt. 2, 2:36-3:16). Mr. Malcolm apparently was concerned about
irregularities in absentee-by-mail ballots—alleged "ballot harvesting"—in Bladen
County, one of the eight counties in the Ninth District. After Mr. Malcolm
purportedly explained the basis for his unexpected, unannounced motion in a closed
session, it passed 7—2. The Bipartisan Board thus agreed to conduct an evidentiary
hearing on the Ninth District races.

The hearing never happened. Instead, the Bipartisan Board dissolved.
The Board's proposed hearings caused tension with the Cooper II court's injunction
and subsequent stay. Initially, the Cooper II court had permitted a stay only until
December 3, 2018. Cooper II, Wake Cty. No. 18-CVS-3348 q 2 (Dec. 27, 2018)
(Exhibit D). On December 3, the court, on its own, entered an Order extending the
stay through December 12. Id. p.2 § 3. On December 10, Mr. Malcolm—who then
had been named the Bipartisan Board's Chair—wrote to the court, indicating that
the Bipartisan Board would hold an evidentiary hearing in the Ninth District no
later than December 21, 2018. Id. p.2 4 4.a. The court thus stayed enforcement of
its Order until December 28, 2018. Id. p.2 9 5. But on December 17, 2018, the
Bipartisan Board issued an Order of Proceedings that unexpectedly set January 11,
2019, as the hearing date—three weeks later than the deadline Mr. Malcolm had
communicated to the court.

The Bipartisan Board's delay did not go unnoticed. On December 27,
2018, the Cooper II court denied the Bipartisan Board's application for a further
stay and dissolved its injunction, effective December 28, 2018. Cooper I1I, Wake Cty.
No. 18-CVS-3348 (Dec. 27, 2018). In its Order, the court found that the Order of



Proceedings—the document that established the State Board's hearing timeline—
"completely and totally disregarded the timetable established" by the court and that
the State Board had shown "complete disregard" for the court's Order. Id. p.3 § 11.
It also found that the State Board had not offered "even a cursory explanation as to
why the hearing was continued" until January 11. Id. p.3J 12. By staying its
injunction as to the unconstitutionally formed Bipartisan Board, the Cooper II court
had meant only to permit the Board to conduct the 2018 election—a task that, it
found, should have been completed no later than December 28, 2018. The court
then concluded that the Bipartisan Board's failure to conduct hearings
expeditiously flouted the spirit of its earlier stay. The court stated that it "ha[d] no
reason to believe that the January timetable proposed by the [State] Board would
be followed any more than the other timetables have been." Id.p.391. It
concluded by observing that "the voters of the Ninth Congressional District are
entitled to have their elected representative by the time Congress convenes." Id.
p.3—4 9 2.

Before the Bipartisan Board dissolved, on December 28, 2018, the
Mark Harris for Congress Committee (the "Committee") filed an Emergency
Petition on Dr. Harris' behalf. (See Exhibit E). In its Emergency Petition, the
Committee asked the Bipartisan Board to certify Dr. Harris as the winner of the
2018 election and to issue him a Certificate of Election. The Bipartisan Board
appears to have denied the Emergency Petition by letter. In its letter, Mr. Malcolm
stated that the Bipartisan Board had declined to certify the Ninth District race
based on its statutory authority "to assure that an election is determined without

taint of fraud or corruption and without irregularities that may have changed the



result of an election. (Letter from Joshua Malcolm ("Malcolm Letter"), Exhibit F,
at 2 (citing N.C. Gen. Stat. § 163A-1180 (fmr. N.C. Gen. Stat. § 163-182.12))).2

I11. In December 2018, the General Assembly created a new
elections agency, but it is not clear when that body will be able to certify
the Ninth District race.

On December 27, 2018, with the Bipartisan Board's dissolution
looming, the General Assembly, over the Governor's objection, enacted Session Law
2018-146, which resolved most of the objections to Session Laws 2017-6 and 2018-2.
Most importantly, it dissolved the Bipartisan Board and replaced it with its
predecessor, the five-member State Board. See S.L. 2018-146 § 3.2.(a).

Unfortunately, Session Law 2018-146 was unclear about its timeline
for implementation. As Dr. Harris points out in his Petition, what is clear is that
the State Board will not exist and have authority to act until, at earliest,
January 31, 2019.

With no State Board3 to act, Dr. Harris is left in limbo. Worse yet, the

residents of North Carolina's Ninth District have no voice in Congress.

REASONS THE WRIT SHOULD ISSUE

A writ of mandamus issues "from a court of competent jurisdiction
commanding an inferior tribunal, board, corporation, or person to perform a purely
ministerial duty imposed by law." Bd. of Managers of James Walker Mem'l Hosp. v.
City of Wilmington, 235 N.C. 597, 600, 70 S.E.2d 833, 83536 (1952). The writ also
1s appropriate against a quasi-judicial body where "it clearly appears that there has
been an abuse of discretion." Ponder v. Joslin, 262 N.C. 496, 504, 138
S.E.2d 143, 149 (1964); see also Cheney v. U.S. Dist. Ct., 542 U.S. 367, 380 (2004). A

2 The Bipartisan Board also excluded three additional, county-level contests from its certification.
The Malcolm Letter indicates that the apparent margin of victory in those contests may have been
sufficient to cause the alleged irregularities to impact the outcome.

3 For ease of understanding, throughout the remainder of this Memorandum in Support, the phrase
"State Board" refers to the entity responsible for overseeing the State's elections laws. Reference to



party seeking a writ of mandamus must show that: (1) he has "a clear legal right to
the act requested"; (2) the defendant has a clear "legal duty to perform the act
requested"; (3) the act is "ministerial in nature and [does] not involve the exercise of
discretion"; (4) the defendant has "neglected or refused to perform the act
requested"; and (5) he lacks an "alternative, legally adequate remedy." In re
T.HT., 362 N.C. 446, 453-54, 665 S.E.2d 54, 59 (2008) (citations and internal
quotation marks omitted).

Dr. Harris satisfies each of these five elements. The Court therefore
should enter an Order commanding the State Board's Executive Director to issue to
Dr. Harris a Certificate of Election. In the alternative, the Court should enter an
Order commanding the State Board, when operative, to issue that Certificate.

I. Dr. Harris has a "clear legal right" to certification.

Dr. Harris has a clear legal right to be certified as the victor in the
Ninth District. The pertinent question is whether Dr. Harris has a clear legal right
to obtain a Certificate of Election. See generally N.C. Gen. Stat. § 163-182.15(b).
He does.

A. When the State Board issues a Certificate of
Election, the Certificate is the last act necessary to end the electoral

process.
Under North Carolina law, a Certificate of Election ends the election.

Once the Certificate of Election issues, the State Board is obligated to forward a
copy of that Certificate to the Secretary of State, § 163-182.15(c) ("The State
Board . .. shall provide to the Secretary of State a copy of each certificate of
nomination or election." (emphasis added)), who then must forward the Certificate
to the Governor, § 163-182.16 ("The Secretary of State shall send a notice to the
Governor that a certificate of election has been issued for [the House of

Representatives.]" (emphasis added)). The Governor, in turn, must issue the

the "State Board," in contrast to the "Bipartisan Board," will refer to the number of members, i.e.,
"the five-member State Board."



Representative-elect his commission. Id. ([U]pon receiving the notice, the Governor
shall provide to each ... elected official a commission attesting to that person's
election." (emphasis added)). It 1s this commission that entitles the
Representative-elect to membership in the Congress. See 2 U.S.C. § 26.

In North Carolina, assuming that there is a fully operational State
Board, obtaining a Certificate of Election is a two-step process. First, the county
board of elections must canvass the votes. A candidate for U.S. House of
Representative's path to a Certificate of Election begins in the several counties that
make up the district. Ten days after an election the county boards of elections meet
to "canvass [the] votes and to authenticate the count of every ballot item in the
county[.]" N.C. Gen. Stat. § 163-182.5(b). Following the county-level canvass, each
county board of elections prepares an abstract—an official tally, see § 163-182(1)—
"of all the ballot items." The county board of elections then sends that abstract to
the State Board. § 163-182.6(a).

That happened here. On Friday, November 16, 2018, the county
boards of elections in each of the eight counties that comprise the Ninth District
met, canvassed the votes, and issued an abstract to the State Board.

Second, the State Board is required to canvass the votes. Once the
State Board receives those abstracts, it conducts its own canvass for each of the
offices under its purview. That includes the U.S. House of Representatives. N.C.
Gen. Stat. § 163-182.4(b)(1). Three weeks after the election, the State Board must
meet to "complete the canvass of votes" and to "authenticate the count in every
ballot item . ..by determining that the votes have been counted and tabulated
correctly." § 163-182.5(c). Once the State Board completes its canvass, it must
prepare an abstract, § 163-182.6(b), and issue a Certificate of Election within six
days, § 163-182.15(b).

Here, the State Board never completed that second step. To be sure, it

met on November 27, three weeks after the election. But instead of certifying the
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election and issuing an abstract—setting in motion the last act necessary to seat
Dr. Harris in Congress—the State Board, on the unexpected and unexplained
motion of Mr. Malcolm, took the extraordinary step of ordering further
Investigation.

While the State Board 1s authorized to investigate election
irregularities, N.C. Gen. Stat. §§ 163-182.5(a) and 163-182.12, in the unique
circumstances of this case, the unconstitutional Bipartisan Board's delay, combined
with its later dissolution, leave Dr. Harris entitled to a Certificate of Election. That
1s so for two, alternative reasons.

B. There was no proper election protest filed in the
Ninth District race because the State Board never disclosed any facts to
justify a protest.

The State Board never filed any proper election protest in the Ninth
District race. An election protest is an allegation supported by fact, not speculation
and innuendo. Without a factual basis for its alleged protest, the Bipartisan Board
was responsible for issuing Dr. Harris a Certificate of Election no later than
December 6, 2018. The State Board's purported protest was not proper for three
reasons.

First, while the State Board has authority to initiate complaints or
protests on its own, N.C. Gen. Stat. § 163-182.12, that power necessarily assumes
that the State Board will provide some factual basis for its complaint or protest.
Indeed, agencies like the State Board must comply with their own regulations. See,
e.g., Farlow v. N.C. Bd. of Chiropractic Exams., 76 N.C. App. 202, 207-08, 332
S.E.2d 696, 699-700 (1985). Here, the State Board's regulations require election
protestors to support their protests with extensive facts. See 8 N.C.A.C. 02.0111.
For instance, the Protest Form provided by the State Board requires election
protestors to list "all election contests subject to your protest and [to] calculate the
margin of votes separating the apparent winner from the runner-up"; to describe

the nature of the protest; to provide "all factual allegations in support of [the]
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protest," including affidavits of facts outside the protestor's personal knowledge;
and to "list all individuals, if any," the protestor "may call as witnesses." Id. 9 4-7.
The State Board did none of that here. At the Bipartisan Board's
canvass, Executive Director Kim Strach presented the Bipartisan Board with the
canvassing information, which included the proposed abstract (see Exhibit G
("Abstract")). Immediately after, Mr. Malcolm cryptically requested "that the Ninth
Congressional District—to be clear—that the Ninth Congressional District will not
be part of this Motion [to Certify]." (Bipartisan Board Nov. 27, 2018, Meeting
Audio, pt. 1 ("Nov. 27, 2018, Meeting Audio"), 17:06-17:15).4 Mr. Malcolm did not,
and would not, expand upon the factual basis for his request. Rather, he indicated
that he would discuss it further only in closed session. (Nov. 27 2018, Meeting
Audio, 17:30-17:36). He indicated only that he was "very familiar with unfortunate
activities" in the Ninth District. (Nov. 27, 2018, Meeting Audio, 17:49—-18:00).
Second, Mr. Malcolm's motion relied on an inapt provision of the
election law. In moving to delay certification, Mr. Malcolm quoted a provision of the
election law that allows the State Board to refuse certification where the election
has been "tainted" by "irregularities." N.C. Gen. Stat. § 163-182.12. But the State
Board cannot seriously contend that the Ninth District election was "tainted" by
irregularities sufficient to invoke § 163-182.12. Its actions demonstrate otherwise.
Section 163-182.12, allows a new election only if the alleged misconduct causes
widespread harm—that is, if it affects an entire election, not a single race. Here,
the State Board concluded that the "taint" did not warrant a new election either in
all of the counties that make up the Ninth District, or just in Bladen County. To
the contrary, it certified numerous competitive races. For instance, the State Board

certified the Bladen County Sheriff's race, where the victor's margin of victory was

4 All citations to "meeting audio” are available on the State Board's website:
https://dl.ncsbe.gov/index.html?prefix=State Board Meeting Docs/2018-11-27/. In the event the
State Board later removes these recordings, Dr. Harris will provide the Court with the audio saved
in a physical format upon request.
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1,388 votes. (See Abstract, at 16). It also certified every other race where the
victor's margin of victory was equal to or above 1,388 votes.

If pervasive irregularities tainted the entire election, then no races
within the Ninth District should have been certified. The State Board's past actions
show as much. In 1978, the State Board, relying on the taint provision, refused to
certify any primary race in Clay County. See generally In re Appeal of Judicial
Review by Republican Candidates for Elec. in Clay Cty., 45 N.C. App. 556, 264
S.E.2d 338 (1980) ("In re Clay County"). There, the State Board refused to certify
the results "for any or all of the offices in contest on that date." Id. at 569, 264
S.E.2d at 345 (emphasis added). As explained below, In re Clay County does not
apply here. Even so, it shows how "taints" and "irregularities" are structural
irregularities—that is, irregularities that impact all races in a given jurisdiction,
not just a few at a certain number.

Given that fact, only one inference can be drawn: the State Board
cherry-picked politically problematic races and withheld certification. If any
election truly were tainted, Mr. Malcolm and the State Board would have halted
certification in every race in Bladen County, and perhaps in the entire Ninth
District. But they did not. The State Board's position—that only the Ninth District
race was tainted, while the other races in the same geographic area were not—
defies reason. The Ninth District race did not have discrete, individual, or unique
ballots. Rather, the purportedly tainted absentee-by-mail ballots contained every
race. If those ballots were handled improperly, then any taint would impugn the
results not only of the Ninth District race, but also of each and every race within
that District.

Because the entire election was not tainted, the State Board properly
could withhold certification only in those races where the number of irregularities
"may have changed the result of the election." N.C. Gen. Stat. § 163-182.12. The

Malcolm Letter states definitively that there were three such races: Bladen County
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Commissioner, District 3; District Court Judge, District 16B, Seat 2; and Bladen
County Soil and Water Conservation District Supervisor (the "Other Races"). In
each, the apparent margin of victory was, at most, 572 votes. Dr. Harris' race was
not on the list. By excluding the Ninth District race from the stated list of races
where the outcome could be affected by the number of ballots under investigation,
the Malcolm Letter suggests that Dr. Harris' 905-vote margin of victory was greater
than those under scrutiny. Indeed, to date, there is no reason to believe that any
irregularities would have changed the outcome of the election. At the State Board's
November 27, 2018, canvass and November 30, 2018, follow-on meeting,
Mr. Malcolm did not expand upon the factual basis for his request that the Ninth
District race not be certified. Rather, he indicated only that he was "very familiar
with unfortunate activities" in the Ninth District. (Nov. 27, 2018, Meeting Audio,
17:49-18:00).

Third, the State Board exceeded its statutory authority by failing to
disclose the number of votes at issue. All signs—including the Malcolm Letter, an
official communication from the State Board, as well as the dearth of evidence
beyond the wunreliable affidavits provided by Mr. McCready—indicate that
Dr. Harris' margin of victory exceeds the total number of votes in dispute. As such,
the State Board could investigate the Ninth District race further only if the election
was tainted. But the State Board issued Certificates of Election to other candidates
in both the Ninth District and Bladen County. Indeed, other than the Ninth
District race, the State Board issued Certificates to all candidates with a margin of
victory of more than 572. By purporting to operate under a "taint" theory, but
nevertheless issuing certificates of election, the State Board has acted arbitrarily.
What's more, it also has violated Dr. Harris' Due Process rights under both the
Federal Constitution's Fourteenth Amendment and the State Constitution's Law of

the Land Clause. See U.S. Const., amend. XIV, § 1; N.C. Const., Art. 1, § 19.
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Dr. Harris believes that the State Board should issue the investigation
report that it promised to produce. Neither Dr. Harris nor the public currently
know the facts upon which the State Board acted. But the State Board has
promised to release them. In a December 21, 2018, affidavit filed in the Cooper I
case, Mr. Malcolm stated that the State Board would conclude its investigation and
deliberations and would make a decision regarding certification of the Ninth
District race no later than January 12, 2019. (See Affidavit of Joshua Malcolm,
Exhibit H, 9 11). Under the State Board's self-imposed timeline, its investigation
should be complete and its findings ready to be reported. Dr. Harris would support
an Order from this Court commanding Kim Strach, the State Board's Executive
Director, to issue the State Board's report as scheduled, or as soon as possible. This
path will allow the Court to determine the actual number of absentee-by-mail
ballots at issue, as well as any other facts necessary to resolve Dr. Harris' Petition.
It also will give the public confidence in the Court's decision.

With no proper protest filed, the State Board's duty to issue Dr. Harris
a Certificate of Election was clear. It was obligated to perform the ministerial act of
issuing to Dr. Harris a certificate of election by December 6, 2018, six days after it
completed its canvass. See N.C. Gen. Stat. § 163-182.15(b).

C. In the alternative, the State Board's dissolution
finally decided its purported election protest.

In the alternative, this Court could conclude that the State Board did
file an election protest, but that the State Board's dissolution finally decided that
purported protest. The Bipartisan Board appears to have treated Mr. Malcom's
motion as an election protest. In that circumstance, Dr. Harris is entitled to a
Certificate of Election because (1) the Bipartisan Board's dissolution effectively
ruled on—that is, dismissed or denied—the Board's purported protest and (2) in the
absence of any protest, the State Board is obligated to issue a certificate of election.

See generally N.C. Gen. Stat. § 163-182.15(b)(1) ("The certificate shall be issued 10
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days after the final decision of the State Board on the election protest." (emphasis
added)).

Accepting that its action was an election protest, the State Board was
not required to issue a Certificate of Election while the protest was pending. Filing
an "election protest" stays the State Board's obligation to issue a Certificate of
Election. See N.C. Gen. Stat. § 163-182.15(b). An election protest simply is any
complaint concerning the conduct of an election that, if supported by sufficient
evidence, could require either a recount or a new election. § 163-182(4). Election
protests may be filed either by a candidate or registered voter, § 163-182.9, or by the
State Board itself, § 163-182.12. Here, no voter or candidate—including
Mr. McCready—filed any election protest. The only possible protest came from
Mr. Malcolm at the State Board's November 27 canvass meeting and November 30
follow-on meeting.

But an election protest does not stay the State Board's obligation
indefinitely. If there is an election protest, the Certificate of Election "shall be
issued 10 days after the final decision of the State Board on the election protest,
unless the State Board has ordered a new election or the issuance of the certificate
is stayed by the Superior Court of Wake County pursuant to G.S. 163-182.14." N.C.
Gen. Stat. § 163-182.15(b)(1) (emphasis added). Here, the State Board never
ordered a new election, and this Court has not entered any stay.

The question, then, is whether the State Board has reached a "final
decision" on its own purported protest of Dr. Harris' election. It has.

The Cooper Il court's December 27, 2018, Order, and the later
dissolution of the unconstitutional Bipartisan Board, ended the Board's election
protest. The State Board's inability to act—its dissolution—is an "effective denial"
of its protest. Furgiuele v. N.C. State Bd. of Elecs. & Ethics Enforcement, Wake Cty.
No. 17-CVS-15132 (N.C. Super. Ct. Dec. 14, 2017) (ExhibitI). This Court

previously has taken a similar approach. In Furgiuele v. State Board of Elections &
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Ethics Enforcement, the Honorable Paul C. Ridgeway concluded that the State
Board's non-existence—then due to proceedings in Cooper [—was an effective denial
of any matter brought before it. Judge Ridgeway concluded, "Under the unique and
narrow circumstances of a vacant State Board, the agency's inability to resolve
petitions and act on other statutorily mandated matters are effectively denials|[.]"
Id. § 8.

So too here. The Bipartisan Board dissolved on December 28, 2018,
leaving it unable to act. The Bipartisan Board's inability to act effectively denied its
own purported protest. The Bipartisan Board's dissolution also left Dr. Harris with
no recourse other than mandamus. There is no provision of the State's election law
that clearly affords Dr. Harris any other remedy in these circumstance. But the
State's election law does clearly afford Dr. Harris the right to a Certificate of
Election within ten days after action on any election protest in the absence of a stay
or new election. See N.C. Gen. Stat. § 163-182.15(b)(1) ("The certificate shall be
issued 10 days after the final decision of the State Board on the election protest.").
Because there is no stay and there has been no new election called, Dr. Harris'
Certificate Election thus should have been issued—at the latest—on Monday,
January 7, 2019.

a—

For either of those reasons, the Court should conclude that Dr. Harris

has a clear right to a Certificate of Election.

11. The State Board has a "legal obligation" to issue a
Certificate of Election.

Not only does Dr. Harris have a clear legal right to a Certificate of
Election, but the State Board also is under a clear legal obligation to issue that
Certificate. More specifically, the State Board would not be justified calling for a
new election under these circumstances.

Election results are supposed to be final. In North Carolina, the

general rule is that elections, even if marred by impropriety, are final, unless the
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party challenging the result can show "irregularities sufficient to alter the result."
In re Appeal of Ramseur, 120 N.C. App. 521, 525, 463 S.E.2d 254, 256 (1995). Every
doubt should be resolved in favor of upholding the duly called, regularly scheduled
election.  See, e.g., Gardner v. City of Reidsville, 269 N.C. 581, 585, 153
S.E.2d 139, 144 (1967); Watkins v. City of Wilson, 255 N.C. 510, 513, 121
S.E.2d 861, 863 (1961).

North Carolina law permits the State Board to call for a new election
only in the most limited of circumstances. But neither Mr. Malcolm, the State
Board nor Mr. McCready presented any evidence to justify upsetting North
Carolina's "well settled" rule regarding the finality of elections: "An election or
referendum result will not be disturbed for irregularities absent a showing that the
irregularities are sufficient to alter the result." In re Appeal of Ramseur, 120 N.C.
App. 521, 525, 463 S.E.2d 254, 256 (1994).

A. The publicly available evidence suggests that the
number of irregularities under investigation are not sufficient to alter the
outcome of the Ninth District race.

To order a new election, the State Board first must determine that
there were sufficient irregularities with the election to warrant relief. In other
words, it must rule on an election protest. The election law limits the number of
responses that either a county board, or the State Board, can make.
See § 163-182.10(d)(2) (listing five conclusions of law available to the county
board); § 163-182.11(b) (requiring State Board to follow § 163-182.10(d) "except
where . . . clearly inapplicable"). Relief—for example, a recount, or a new election—
1s proper only if "[t]here is substantial evidence to believe that a violation of the
election law or other irregularity or misconduct did occur and that it was
sufficiently serious to cast doubt on the apparent results of the
election." § 163-182.10(d)(2)e; see also id. (noting that the appropriate board "may

order [a new election]" if it "makes this conclusion").
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The State Board does not have substantial evidence to show that any
misconduct that may have occurred in the Ninth District "was sufficiently serious to
cast doubt on the apparent results of the election." Substantial evidence "is such
relevant evidence as a reasonable mind might accept as adequate to support a
conclusion." Lackey v. Dep't of Human Res., 306 N.C. 231, 238, 293 S.E.2d 171, 176
(1982). Here, the State Board's own motion withholding certification of the Ninth
District race makes clear that it had no intent of investigating an instance of
pervasive misconduct, only discrete instances of long-running misconduct.
(Nov. 27, 2018, Meeting Audio, 17:49-18:16).

Consider the statements of State Board's leader, Mr. Malcolm. At the
State Board's November 27, 2018, canvass, Mr. Malcolm did not, and would not,
expand upon the factual basis for his request that the Ninth District race not be
certified. Rather, he indicated that he was "very familiar with unfortunate
activities" in the Ninth District. (Nov. 27, 2018, Meeting Audio, 17:49-18:00).
Mr. Malcolm continued, indicating that these "unfortunate activities" had been
"ongoing for a number of years" and had "repeatedly been referred to the United
States Attorney and to district attorneys for them to take action and clean it up,"
and that "in [his] opinion those things ha[d] not taken place." (Nov.27, 2018,
Meeting Audio, 18:00-18:16). The State Board later suggested, in the Malcolm
Letter, that the number of votes in dispute was insufficient to alter the outcome of
the election.

The only evidence of election irregularities presented to the State
Board were affidavits submitted on behalf of the losing candidate, Mr. McCready,
by his Washington, D.C.-based law firm. Those affidavits—from a mere 13 voters—
are wholly insufficient to show any irregularity with absentee-by-mail ballots
sufficient to affect the election's outcome.

Mr. McCready's 13 affidavits are hardly definitive. Indeed, they

disclose little first-hand information concerning any election irregularities. Affiant
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Cetire D. Ratamar ("Ms. Ratamar") is an example. In her affidavit, Ms. Ratamar
stated, "I received an absentee ballot by mail that I did not request." But she later
told a television reporter, after being shown a copy of the absentee-ballot-request
form with her name on it, that she had, in fact, signed the form. See Bladen Co.
absentee ballot turn-in log raises new questions about affidavit filed by McCready
campaign, WBTV (Jan. 11, 2019) http://www.wbtv.com/2019/01/09/
bladen-co-absentee-ballot-turn-in-log-raises-new-questions-about-affidavit-filed-by-
mccready-campaign/ (last accessed Jan. 11, 2019). Likewise, election records show
that the majority of the 13 affiants voted in person. In her affidavit, Stephanie
Page ("Ms. Page") claims that she submitted an absentee-by-mail ballot request
form. (Affidavit of Stephanie E. Page, Exhibit J, 49 4-5). Yet the State's online
voter registration system shows that Ms. Page actually voted absentee one-stop—
that 1is, in person.

What's more, at least two of Mr. McCready's affiants have criminal
histories. For instance, Christopher Eason has a criminal history and recently was
arrested on drug and weapons charges. In his affidavit, he claims that he
Iintentionally gave a "completely blank" absentee-by-mail ballot to a third party.
(Affidavit of Christopher Eason, Exhibit K, 4 6). Yet another crime. Likewise,
Jens Lutz ("Mr. Lutz"), a short-lived Democratic member of the Bladen County
Board of Elections, also has a criminal past. Mr. McCready and his lawyers rely
heavily on Mr. Lutz's affidavit to create the impression of widespread elections
fraud in Bladen County.

Perhaps worst of all, several of Mr. McCready's affidavits plainly are
unreliable. For instance, in an affidavit, Ben Snyder, the chair of the Bladen
County Democratic Party, claims that Bobby Ludlum, the chair of the County Board
of Elections, told him that a third party was throwing absentee-by-mail ballots into
the trash. (Affidavit of Ben Snyder ("Snyder Aff."), Exhibit L, 9 4 —5). But in his

own affidavit, Bobby Ludlum makes clear that the hearsay contained in the Snyder
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Affidavit 1s untrue. (Affidavit of Bobby R. Ludlum ("Ludlum Aff."),
Exhibit M, § 11). Other of Mr. McCready's affidavits also contain extensive
hearsay. For example, Mr. Lutz makes repeated claims based on his
"understanding" or, worse yet, based on conversations with unnamed third-parties.
(Affidavit of Jens Lutz ("Lutz Aff."), ExhibitN, Y 6, 8 9 ("It is my
understanding..."); Lutz Aff § 10 ("I know of one person who claims to have
overheard . . .; Lutz Aff. § 13 ("I was informed that two voters...")). Likewise,
Dwight Sheppard conveniently claims to have overheard information from an
unknown person in a group. (Affidavit of Dwight Sheppard ("Sheppard Aff."),
Exhibit O, ("On election day, November 6, 2018, I was outside the Bethel Precinct
polling site in Dublin, NC. I overheard a group of people talking, and someone said
that Leslie McCrae Dowless, Jr., would receive a bonus . . . if Mark Harris won the
election over Dan McCready." (emphasis added))). These affidavits are littered with
hearsay and conjecture.

In sum, based on the lack of evidence presented at the time of its
dissolution, the State Board did not have the authority to take any action on its
purported election protest under N.C. Gen. Stat.§ 163-182.10(d)(2)e
and § 163-182.11(b), much less usurp the will of the voters by calling for a new
election.

B. If the number of irregularities does not affect the
outcome of the election, the State Board may call a new election only if it
tainted the entire election.

If the State Board determines that it should take action on an election
protest, the State Board "may order a new election, upon agreement of at least four
of its [five] members." N.C. Gen. Stat. § 163-182.13(a). Even then, the right to
order a new election is not subject to the Board members' whims. Rather, they may
order a new election only if they determine there were irregularities sufficient in
number to change the outcome of the election. § 163-182.13(a)(1)—(3). Here, the

State Board lacked evidence of the type sufficient to call for a new election.
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Even so, the State Board can call a new election if there are pervasive
irregularities that "taint the results of the entire election and cast doubt on its
fairness." N.C. Gen. Stat. § 163-182.13(a)(4) (emphasis added).> But the Court of
Appeals has constrained that authority, rendering a new election inapropos here.
To set aside an election the "taint" must come from inside the electoral framework.
It must come from the ignorance or malfeasance of elections officials, not from the
1solated bad acts of outsiders. See In re Appeal of Judicial Review by Republican
Candidates for Election in Clay County, 45 N.C. App. 556, 569-74, 264 S.E.2d 338,
345-48 (1980) ("In re Clay County"); see also 26 Am. Jur. 2d Elections § 345 ("[A]n
election should not be enjoined or invalidated unless the true will of the voting
public is not reflected, or a statutory requirement has not been substantially
complied with by those responsible for calling, scheduling, and conducting the

election." (emphasis added)).¢ Any other result would upend the electorate's faith in

5 Notwithstanding this power, the State Board could not be operating under the "taint" provision
here. The State Board clearly has concluded that the election as a whole was not tainted in Bladen
County, where it certified many races. See supra, pp. 11-13.

6 So too have courts in other jurisdictions. See, e.g., Nageak v. Mallot, 426 P.3d 930, 946-47 (Alaska
2018) (refusing to order a new election where elections officials gave voters multiple ballots, did not
request identification from voters, failed to tally votes correctly, telephoned inaccurate results on
election night, and did not sign certificate of ballot counts); Wesley v. Wash. Cty. Democratic Exec.
Comm., 235 So. 3d 1379, 1384-87 (Miss. 2017) (declining to order a new election even though
election result ballot boxes were not properly sealed as required by law, votes were counted by an
improper party, and ballot boxes were left unlocked and in the open); W.J. Douan v. Charleston Cty.
Counsel, 594 S.E.2d 261, 26467 (S.C. 2003) (awarding a new election where ballot initiative was not
neutrally worded, but was phrased in a way to favor the municipality's official position); McNally v.
Tollander, 302 N.W. 2d 440 (Wisc. 1981) (invalidating election where 40% of voters were
disenfranchised by official's violation of election law); In re Contest of Election of Vetsch, 71 N.W.2d
652 (Minn. 1955); Nelson v. Sneed, 83 S.W. 786, 787-90 (Tenn. 1904) (observing that election returns
cannot invalidated on the basis of misconduct by "friends and supporters of the contestee"); Tebbe v.
Smith, 41 P. 454, 457 (Cal. 1895) (ordering a new election where polls opened late, closed early, and
where elections officials took the ballot box with them to lunch). These cases—many of which do not
order a new election—confirm that the relief of the type authorized by § 163A-1184
(fMr. § 163-182.13) should be granted rarely. For example, in Nageak the Supreme Court of Alaska
noted that it had "never been presented with a case" where "a cumulation of irregularities" justified
calling for a new election. 426 P.3d at 496.
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the electoral system and would severely undermine the credibility of future
elections.

In In re Clay County, the State Board ordered a new election, and its
order was affirmed by the Court of Appeals, where official misconduct permeated
the 1978 Clay County general election. The problems manifested in two primary
ways.

First, there were voting irregularities. For instance, the Clay County
clerk of superior court—a candidate for re-election—illegally delivered completed
absentee ballots to the county board of elections; candidates for re-election illegally
collected those ballots from voters and delivered them to the clerk of superior court;
and candidates for re-election unlawfully drove voters to the polls. 45 N.C. App. at
563-68, 264 S.E.2d at 342—45. In addition, the absentee ballots were taped closed,
suggesting they had been tampered with. Id.

Second, there were problems with the election's administration—
problems created almost entirely by the county's elections supervisor. For instance,
the county elections supervisor improperly—and without direction—certified
absentee ballot applications, a function reserved for the county board of election's
chairman; forged the name of the county board of election's chairman; stored ballots
in an unlocked, unattended vault in the office of the register of deeds, who himself
was a candidate for re-election and had access to the ballots; improperly, and
without authority, issued ballots as absentee ballots; allowed one-stop voting to
occur on his desk, rather than in a voting booth; and failed to determine whether
one-stop voters who requested assistance completing their ballots were legally
eligible for such assistance. Id. The clerk of superior court, a candidate for
re-election, also participated in the misconduct. Id. On that basis, the State Board
ordered a new election, and the Court of Appeals affirmed its decision. See id. at

569-74, 264 S.E.2d at 345-48.
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The circumstances of Dr. Harris' election are different.  Most
significantly, there has been no showing of official misconduct in Bladen County
with respect to absentee-by-mail ballots. Instead, the Bladen County Board of
Elections properly administered the election laws. For instance, the Bladen County
Board of Elections properly oversaw its absentee-by-mail ballot requests. "No
Bladen County citizen or other individual" ever received "special access to
information held by the Bladen County Board of Elections, such as requests for
absentee ballots or election results." (Ludlum Aff. § 5). Similarly, the Bladen
County Board of Elections kept its absentee-by-mail ballots under lock and key,
storing them "in a locked room in its office building." (Ludlum Aff. § 10). The
Bladen County Elections Director was the only person with a key to that room.
(Ludlum Aff. 9 10). Everyone who went into the room—even the chairman of the
Bladen County Board of Elections—was accompanied by the Elections Director.
(Ludlum Aff. 9 10). Finally, the Bladen County Board of Elections maintained
vigilant efforts to spot, and weed out, elections fraud. For example, the Bladen
County Board of Elections admittedly found forged absentee ballot request forms in
the 2018 general election. According to Bobby Ludlum, the chair of the Bladen
County Board, the Board appropriately handled those forgeries:

[W]e reported the incident promptly to the State Board of
Elections. A lady dropped off 165 absentee ballot request
forms for the 2018 general election at our Bladen County
Board of Elections office. About two to three weeks before
the general election, we discovered that three (3) of the
forms were forged. One of the three was for a relative of
mine who told me that two women had asked if he wanted
to request a form. He said no. Our elections staff
reported the information to the State Board of Elections
staff and requested instructions on how to proceed. The
State Board of Elections staff told us to mail the absentee
ballots to all 165 of the people named on the ballot
request forms except for the three (3) that we knew were
incorrect. We complied with those orders and the State
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Board of Elections investigator, Joan Fleming, followed
up on the investigation after the election.

(Ludlum Aff. 9 8).

Those procedures largely mimic the procedures used by the Bladen
County Board of Elections in November 2016, when another election protest with
similar allegations was filed. In 2016, Brian Hehl ("Mr. Hehl"), a member of the
Bladen County Board of Elections, described the Bladen County Board of Election's
procedures for counting and reviewing absentee ballots. (See Bipartisan Board Dec.
3, 2016, Meeting Tr. ("Dec. 3, 2016, Meeting Tr."), Exhibit P, 47:1-72:25). For
instance, Mr. Hehl explained that absentee ballots were kept in "locked, secured
location." (Dec. 3, 2016, Meeting Tr., 57:17; accord id. 64:8). He continued, noting
that the Board carefully examined both the voter's signature and the signatures of
the ballot's two witnesses, looking carefully for irregularities. (Dec.3, 2016,
Meeting Tr., 57:2—11; id., 57:25-58:2). Indeed, he noted that in 2016 the members
of the Bladen County Board of Elections individually inspect each absentee-by-mail
ballot to ensure its validity. (Dec. 3, 2016, Meeting Tr., 59:23—60:2). Mr. Hehl made
plain that the Bladen County Board of Elections contacted the State Board for
guidance on handling irregular absentee-by-mail ballots and that the Board counted
the absentee-by-mail ballots more than once if necessary to make sure the count
was accurate. (Dec. 3, 2016, Meeting Tr., 63:17, 64:14—66:3).

It thus is clear that the Bladen County Board of Elections properly
kept, handled, and oversaw absentee-by-mail ballots. Mr. Hehl's testimony, which
1s consistent with the Ludlum Affidavit, shows as much. Mr. Hehl detailed the
great pains taken by the Bladen County Board of Elections faithfully to follow the
procedures dictated by the State Board. In the face of these credible, consistent
affidavits, Mr. McCready's evidence does not hold up. To the contrary, it is plain
that Mr. McCready's affidavits are nothing more than a flimsy attempt by his

out-of-state lawyers to smear local elections officials and to thwart the will of the
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Ninth District's voters. Any irregularities with absentee-by-mail ballots cannot,
and should not, be held against the Bladen County Board of Elections.

C. Certifying the election should not stop the State
Board's further investigation of election irregularities.

It is not Dr. Harris' intent that any Order from this Court would end
the State Board's investigation. Rather, the Court's Order would resolve only the
2018 general election.

The State Board has "broad supervisory powers." Ponder v. Joslin, 262
N.C. 496, 500, 138 S.E.2d 143, 147 (1964); see also N.C. Gen. Stat. § 163-22(b).
Nothing put forward by Dr. Harris should be construed as a request to halt the
work of the State Board or to abrogate those powers.

But where, as here, the State Board has effectively denied its own
purported protest and where it lacks the substantial evidence, both in quantity and
type, necessary to call a new election, the State Board's recourse is limited to
investigation and referral to the appropriate prosecutor. N.C. Gen. Stat. § 163-22(d)
("The State Board of Elections shall investigate when necessary or advisable, the
administration of election laws, frauds and irregularities in elections in any county
and municipality and special district, and shall report violations of the election laws
to the Attorney General or district attorney or prosecutor of the district for further
investigation and prosecution."). Indeed, this is the procedure the State Board
followed when it summarily dismissed a similar protest in 2016. Curiously, that
protest, filed in connection with Governor Roy Cooper's election, was dismissed—on
Mr. Malcolm's motion—after only five and one-half hours of discussion, far from the
six-week investigation that the State Board proposed here. (See Minutes of
Bipartisan Board Meeting Dec. 3, 2016 ("Dec. 3, 2016, Minutes"), Exhibit Q, at 2).
Even more, the State Board in 2016 encountered the same type of irregularities
with absentee ballots found here, yet still summarily dismissed the protest. (See

Dec. 3, 2016, Meeting Tr., at 13:3—-10; Dec. 3, 2016, Minutes, at 2).
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In sum, because the State Board has shown no evidence that any
irregularities would alter Dr. Harris' election, and because the State Board has no
evidence to show any official misconduct, there is no taint sufficient under the
statute to authorize calling a new election. Because the State Board lacks that
authority, it necessarily follows that it had a clear legal obligation to perform the
ministerial task of issuing to Dr. Harris a Certificate of Election.

II1. Issuing a Certificate of Election is a ministerial act
appropriate for issuance of a writ of mandamus.

Issuing a Certificate of Election is a ministerial act. Dr. Harris' clear
legal right to a Certificate of Election, combined with the State Board's legal
obligation to issue a Certificate, do much to show that, under these narrow and
unique circumstances, issuing a Certificate is a ministerial, not a discretionary or
quasi-judicial, act. This is true notwithstanding the Supreme Court of North
Carolina's determination that the State Board is a quasi-judicial agency. See
Ponder, 262 N.C. at 504, 138 S.E.2d at 149-50.

Even 1if the State Board's actions were "discretionary" or
"quasi-judicial,"” mandamus is appropriate here because the State Board clearly has
abused its discretion. Id. at 504, 138 S.E.2d at 149. Here, the State Board has
abused its discretion on many fronts:

1. The State Board cited no facts for its purported protest. In so
doing, the State Board violated its own regulations.

2. The State Board's leader, Mr. Malcolm, repeatedly relied on a
statutory provision for delaying certification by claiming "taint" or "irregularities"
in the election, see N.C. Gen. Stat. § 163-182.12, but the State Board certified races
in that same election. When the issue allegedly causing the "taint" deals with
ballots, either all of the results are tainted, or none of them are. If the State Board

1s relying on the "taint" or "irregularities" provision, the State Board acted
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arbitrarily in its decision to deny certification in only a handful of races in a
purportedly tainted election.

3. The State Board halted the canvass and failed to certify
Dr. Harris' election with no facts to support its decision. The State Board, through
Mr. Malcolm, lodged its own "complaint" or "election protest" when it stopped the
canvass and failed to certify the election. But it gave no specific reasons to support
its actions. No facts of any kind were presented. The State Board still, to this day,
has not issued any investigative report or other evidence for its refusal to certify the
Ninth District race. Yet it surely has been operating with a number in mind.
Indeed, as highlighted above, it certified nearly every race in Bladen County, and
every race with a margin of victory in excess of 572 votes, except the Ninth District
Race. The State Board's failure to divulge the number of purportedly tainted votes
violates its own regulations. See 8 N.C.A.C. 02.0111. It requires voters and
candidates to give elaborate details and explanations for their protests. But the
State Board is not holding itself to the same standard. The State Board arbitrarily
and wrongfully created a cloud of suspicion, both around the Ninth District race and
Dr. Harris personally, by acting in secret, behind closed doors.

4. The State Board disregarded the timeline given by the Cooper IT
court. By flouting this court-imposed timeline and setting a schedule at its own
convenience, the State Board acted arbitrarily.

5. The State Board has acted out of step with its past practices.
For instance, in 2016, a protest was lodged in the gubernatorial election. That
protest alleged the same misconduct at issue here. Even so, the State Board
dismissed the protest after just shy of six hours of discussion. (See Dec. 3, 2016,
Meeting Tr., at 13:3—-10). Here, when faced with a nearly identical situation, the
State Board concluded it needed six weeks of investigation.

In addition, issuing a Certificate of Election was a ministerial act

under the unique circumstances of Dr. Harris' election. In Ponder, the plaintiff
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applied for a writ of mandamus, challenging the State Board's refusal to certify his
primary election. He specifically argued that, during the state-wide canvass, the
State Board had no authority to investigate election returns, but merely "to compile
and tabulate the returns as certified by the various county boards of elections[.]"
Id. at 498, 138 S.E.2d at 145. The Supreme Court disagreed. It concluded that
canvassing included not only the power to tabulate the votes, but also the power to
judicially determine the results, "pass[ing] upon the legality of any disputed
ballots." Id. at 502, 138 S.E.2d at 148.

Ponder has no application here for two reasons. First, Dr. Harris does
not question the State Board's authority to act as a quasi-judicial body; rather, it
contends that the State Board already has acted. The judicial dissolution of the
unconstitutional Bipartisan Board effectively ended its protest. This Court has
taken that position once before, in Furgiuele v. N.C. State Bd. of Elecs. & Ethics
Enforcement, Wake Cty. No. 17-CVS-15132 (N.C. Super. Ct. Dec. 14, 2017). There,
the Honorable Paul C. Ridgeway concluded that the State Board's non-existence—
which then was due to proceedings in Cooper I—was an effective denial of any
matter brought before it. Judge Ridgeway concluded, "Under the unique and
narrow circumstances of a vacant State Board, the agency's inability to resolve
petitions and act on other statutorily mandated matters are effectively denials|[.]"
Id. § 8.

Second, and in addition, the law has changed. Compare the election
law in effect in 1964, when Ponder was decided, to current Chapter 163. Section
163-97 (1964) is instructive. That 1964 statute, governing Certificates of Election,
provided:

After the State Board of Elections shall have ascertained
the result of the election as hereinbefore provided, they
shall cause the result to be certified to the Secretary of
State, who shall prepare a certificate for each person
elected, and shall sign the same, which certificate he shall
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deliver to the person elected, when he shall demand the
same.

N.C. Gen. Stat. § 163-97 (1964). That statute, in updated form, now provides:

In ballot items within the jurisdiction of the State Board

of Elections, the State Board of Elections shall issue a

certificate of nomination or election, or a certificate of the

results of the referendum, as appropriate. The certificate
shall be issued by the State Board six days after the

completion of the canvass pursuant to G.S. 163-182.5,

unless there is an election protest pending. If there is an

election protest, the certificate of nomination or election
or the certificate of the result of the referendum shall be
issued in one of the following ways, as appropriate:

(1)  The certificate shall be issued 10 days after the
final decision of the State Board on the election
protest, unless the State Board has ordered a new
election or the issuance of the certificate 1s stayed
by the Superior Court of Wake County pursuant to
G.S. 163-182.14.

(2) If the decision of the State Board has been
appealed to the Superior Court of Wake County
and the court has stayed the certification, the
certificate shall be issued five days after the entry
of a final order in the case in the Superior Court of
Wake County, unless that court or an appellate
court orders otherwise.

N.C. Gen. Stat. 163-182.15(b)(1)—(2) (emphases added).” The new statute now
imposes mandatory deadlines. Those deadlines remove the issuance of a Certificate
of Election from the realm of discretion. When the requirements of that section are
met—as they are here—the State Board must issue a Certificate.

It follows, then, that in these rare circumstances the Certification of
Election should have issued as a ministerial act. Unfortunately, the State Board

tried to extend and transform its statutory authority to take a ministerial act and to

7 Section 163-182.15(b), subparts 3 and 4, involve election to the General Assembly and have no
bearing on this case.
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turn it into a discretionary decision. Either as a ministerial act or an abuse of
discretion, the certification should issue.

IV. The State Board has refused to issue a Certificate
of Election, and therefore the Writ is necessary.

The State Board has refused to issue a Certificate of Election to
Dr. Harris, despite its obligation to do so. As noted, there are two alternative
theories under which Dr. Harris is entitled to a Certificate of Election.

First, if the Bipartisan Board's motion was not a proper protest, it
clearly was under an obligation to issue Dr. Harris a Certificate of Election and has
not done so. Section 163-182.15(b) provides, "In ballot items within the jurisdiction
of the State Board of Elections, the State Board of Elections shall issue a certificate
of nomination or election, or a certificate of the results of the referendum, as
appropriate. The certificate shall be issued by the State Board six days after the
completion of the canvass pursuant to G.S. 163-182.5." That means Dr. Harris'
Certificate should have issued no later than December 6, 2018. Well more than a
month has passed since that time and Dr. Harris remains without a Certificate of
Election.

Second, if the Court were to conclude that the Bipartisan Board's
motion was an election protest, the Bipartisan Board denied Dr. Harris a Certificate
of Election on December 28, 2018, when it dissolved. Again, in Furgiuele, Wake
Cty. No. 17-CVS-15132, Judge Ridgeway concluded that the State Board's
non-existence effectively denied any matter brought before it. He concluded, "Under
the unique and narrow circumstances of a vacant State Board, the agency's inability
to resolve petitions and act on other statutorily mandated matters are effectively
denials[.]" Id. 9 8. This denial triggered a 10-day time constraint to issue the
Certificate of Election on or before January 7, 2019.

Under either of those theories, then, the State Board has refused to

issue to Dr. Harris a Certificate of Election.

31



V. Dr. Harris has no other legal remedy.
Dr. Harris lacks an adequate legal remedy other than mandamus.
Whether the Court agrees that the State Board filed no protest, or whether it
concludes that the State Board did file a protest in the Ninth District election,
Dr. Harris lacks any adequate legal remedy.
Under either theory outlined above, the election law provides that a
Certificate of Election must issue. Yet none has. The State Board's failure to issue
a Certificate before it was dissolved leaves Dr. Harris in a legal no-man's land.
Dr. Harris cannot petition the State Board to issue any Certificate. It does not exist
and, therefore, has no power to act. By the same token, Dr. Harris cannot "appeal"
any decision made by the State Board. His only remedy is the Writ. For one thing,
the State Board does not exist to defend its decision on appeal. For another, an
appeal requires that the appellant be "aggrieved" by a "final decision." N.C. Gen.
Stat. § 163-182.14(b). The State Board's "effective denial" of its own protest is not a
final, appealable decision. Indeed, Judge Ridgeway's use of mandamus in
comparable circumstances, see Furgiuele, Wake Cty. No. 17-CVS-15132 § 8, shows
as much. By effectively denying its own protest, the State Board agreed with
Dr. Harris: Dr. Harris deserves to be seated in the 116th Congress.

CONCLUSION

For those reasons, Dr. Harris requests that this Court enter an Order
commanding the State Board's Executive Director to issue to him a Certificate of
Election. In the alternative, Dr. Harris requests that this Court enter an Order
commanding the State Board, when operative, to issue that Certificate. Finally,
Dr. Harris requests that this Court enter an Order commanding the Executive
Director of the State Board to release immediately any investigation materials or
report detailing the State Board's findings. Without those findings, the cloud of
suspicion surrounding both the Ninth District election and Dr. Harris' good name—

a cloud entirely of the State Board's making—will persist.
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Respectfully submitted, this the Z Z day of January, 2019.
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